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The Commission has been widely and publicly criticized for the paucity
of the results of its work, In recent months &te activities have been mariked
by dissensions. The British representative, who wus alsc Chairman of the
Comisaion, ard the Norweigian member, have reaigned.

Ihe orimes to be punished, The crimimality of the Gersan leaders and
their asscciates does not conaist solely of individwal outrages, but repre-
senta the result of a systematic and plamned reign of terror within Germany,
in the satellite Axis countries, and in the occupled countries of Europe.
This conduct goes beck at least as far as 1933, when Hitler was first appoin-
ted Chancellor of the Reich, It has been marked by mass murders, imprison-
ments, expulsions and deportations of populations; the starvation, torture
and inhumen treatment of civilians; the wholesale looting of public and
private property on a scale usparalleled in mm-ﬂ and, after initiation
of "total® war, its prosecution with utter and ruthless disregerd for the
laws and customs of war,

We sre satisfied that these atrocities were perpetrated in pursuance of
a premeditated criminal plan or eaterprise which either contemplated or
necessarily involved their commission,

Ihe oriminels to be punlshed. The outstanding offenders are, of course,
those lesders of the Nazi Party and German Reich who since Jemuary 30, 1933,
have been in control of formulsting and executing Hasi policies.

In sddition, the Nazi leaders created and utilised a numerous organnization
for carrying out the acts of oppression mnd terrorism which their program
involved, Chief smong the instrumentalities used bty them are the 33, from
the personnel of which the Cestapo is constituted, and the SA. These organi-
sations consist of exsctingly screened volunteers who are pledged to abaclute
obedience, The monbers of these organisations are slso the persomnel
primarily relied ugon to carry on postwar guerills and underground operations,

Riltiowlties of identification and proof, The mumes of the chief
Cersen lesders are well known, and the proof of their pullt will not offer
great diffioulties, MHowever, the orimes to be punished bave been committed
vpon such & large scale that the problem of identification, trial and punish=-
ment of thelr perpetrators presonts s situation without parallel in the
adninintration of criminal justice. In thousande of cazes, it will be im=
possible to establish the offender's identity or to connect him with the
particuler mot charged., Witnesses will be dead, otherwise incapacitated
end sesttered. The gathering of proof will be laborious and costly, and tie
pechanical problens involved in uncovering and preparing proof of particulsr
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offensea one of appalling dimensions. It is evident that only = negligible
minority of the offerders will be remched by attempting to try them on the
besia of sepernte prosecutions for thedir individusl offenses, It is not
unlikely, in fmct, that the Nazis bave been counting on just such considera=
tions, together with delay and war weariness, to protect them sgsinst
punishment for thefr crises if they lost the war,

legel Difficulties, The stiempt to punish the lazi leaders and their
associztes for all of the strocities committed Yy them also involves serious
legel difficulties, Many of these atrocities, as noted in youwr statement on
the aubject of persecution dated 24 Yerch 1944 (Tab E), were "begun by fhe
5‘; the davs of peage snd multiplied them & hundred times in time
war," Thege pre-sar atrocities are nei "war crimes" in tho technical
senae, nor offenses agsinst internatiomsl law; and the extent to which they
;{ bave been in violation of German law, as changed by the Naszis, 1s doubt=-
. HNovertheless, the declared policy of the United Mations fa that thege
erimes, too, shall be punished; and the interests of postwar security and
a necesgary rehabilitation of German peoples, a&s well as the demands of
Juatice, require that this be dome.
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V. EXONENED PROOTAN

After Germany's unconditional surrender the United Nations could, if
thay elected, put to death the most notorious lasi criminels, such as Hitler
or Himmler, without trial or hearing, We do not favor this methed. While
1t has the advantages of a sure snd swift disposition, it would be violsative
of the most fundamental principles of justice, common to all the United
Nations. This would encourage the Gernsns to turn these criminals irto
wartyrs, and, in any event, only a few individumle could be reacked in this

way.

We think that the just and effective solution lies in the use of the
judicial method. Condemmation of these crimimals after a trial, moreover,
would command maximum public support in our own tines and receive the respect
of history. The use of the judicial method will, in eddition, meke avail-
able for all menkind %o study in future years an authentic record of Naszi
crines and criminality,

We recommend the following:

The Germen leaders and the orgeanizations employed by them such as
those referred to above (SA, 88, Oestapo), should be charged both with the
comnission of their atrocious erimes, and also with joint participation in
a broad eriminal enterprise which included and intended these crinmes, or
was ressonably caleulated to bring them about, The sllegation of the

eriminal enterprise would be so couched as to permit full proof of the
entire Mazi plan from its inception and the means used in its furtherance
end execution, including the prewar atrocities and those commitied agrinst
their own nationals, neutrsls, and stateless persons, as well ad the wnging
of an illegal war of sggression with ruthless disregard for internstionsl
law snd the rules of war, BSuch & charge would be firmly founded upon the
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